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POINT ONE 
THE RETIREMENT BOARD DENIED TERRY HIS STATUTORY RIGHT TO 
REQUEST THAT THE ENTIRE BOARD REVIEW THE HEARING 
OFFICER'S DECISION 
U.C.A. §49-11-613(3)(2005) requires that: "The board shall review and approve or deny all 
decisions of the hearing officer in accordance with rules adopted by the board". U.C.A. §49-11-
613(5)(2005) states that "A party may file an application for reconsideration by the board . . .". If 
such a request is made, "The board shall affirm, reverse or modify the decision of the hearing officer, 
or remand the application to the hearing officer for further consideration". U.C.A. §49-11-
613(6)(2005). "The board may make rules to implement this section". U.C.A. §49-11 -613(8)(2005). 
To the best of Terry's knowledge, there are no rules duly implemented to govern the Board's review 
of a hearing officer's decision, nor are there rules to govern requests for consideration by the Board. 
Accordingly, the hearing officer's order gave Terry ten (10) days to file such a request for 
consideration by the Board. The date of the Order is December 2,2005. However, the Board signed 
off on the Order on December 8, 2005, only six calendar days later. Terry had no chance to appear, 
in writing or in person, to attempt to show statutory grounds for consideration by the Board, or to 
show that the Hearing Officer's decision was not supported by the evidence. Terry was never given 
notice that the Board had considered his petition. And the fact that the Board simply "signed off on 
the Hearing Officer's decision shows that the fix was already in. 
In fact, Terry was unaware that the Board even met, and discussed his petition, prior to 
consideration of the Board's appeal brief. No notice was given to Terry. The touchstone of due 
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process is "notice and an opportunity to be heard". Terry had neither. "The hallmarks of due process 
are notice and an opportunity to be heard . . ." . Utah County v. Ivie, 2006 UT 33, f 22; 2006 P.3d _ 
.. See also American Bush v. City of South Salt Lake, 2006 UT 40; 2006 P.3d _ , f 59, 60.1 
POINT TWO 
THE BOARD HAD THE BURDEN OF SHOWING GROUNDS TO GO 
BEHIND THE WRITTEN LIFE INSURANCE POLICY 
The recent case of Montierth v. Utah State Retirement Board, 2006 UT App 389 
(unpublished), is consistent with the traditional rule that a party alleging mistake has the burden of 
proving mistake. In Montierth, the retiree's widow sued, alleging that the retiree had selected a 
payment option by mistake. The Board held the widow to the burden of proving that mistake, and 
found that she had not. The Court of Appeals agreed that the widow had the burden of showing 
mistake, and affirmed the finding that she had not. 
Terry's petition presents the Montierth case, only inside-out. Unlike Montierth, Terry had a 
written retirement benefit that he sought to enforce. Unlike Montierth, Terry was not trying to go 
behind a written document. Instead, unlike Montierth, it is the Board that is trying to avoid 
complying with the written retirement benefit. The Board should be deciding cases according to 
uniform rules, not fixing the rules to dictate a result favorable to it. 
CONCLUSION 
JThe Montierth decision, infra, held that constitutional claims must be raised before the 
agency to preserve them for appellate review. However, Terry cannot raise the failure to give him 
a chance to request reconsideration before the agency, because there is no further avenue for 
agency action. 
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The fundamental rule of due process is notice and an opportunity to be heard. Terry had no 
notice of the Board's action, and no opportunity to be heard. This violates his due process rights 
under the Utah Constitution, Art. I, §7, and the U.S. Const. Amend. XIV. This failure alone requires 
reversal. 
This Court should reject the Board's "heads we win, tails you lose" approach to written 
grants of retirement benefits. In Montierth, the Board complied strictly with the written retirement 
benefit designation. But for Terry, the Board completely rejected the written retirement benefit grant. 
This sort of double-dealing should not be allowed. For either reason, the decision of the Board 
should be set aside and the matter remanded for re-consideration by either the Hearing Officer or the 
Retirement Board. 
DATED this _ J day of October, 2006. 
/ 1 
Daniel F. Bertch 
Attorney for Petitioner/Appellant Terry 
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